
Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554 

In the Matter of 

Amendment of Section 73.202@) ) MB Docket No. 03-120 
Table of Allotments ) RM- 10591 
FM Broadcast Stations ) RM- 10839 

1 RECEIVED (Lake City, Chattanooga, Harrogate and 
Halls Crossroads, Tennessee) 

To: Office of the Secretary 
Attn: Assistant Chief, Audio Division 

Media Bureau 

SUPPLEMENT 

JBD Incorporated (“JBD”), licensee of Station WXJBPM), Harrogate, Tennessee, by its 

counsel, and pursuant to Section 1.415 of the Commission’s Rules, hereby submits this 

Supplement to its Counterproposal filed in the above captioned proceeding. The purpose of this 

Supplement is to inform the Media Bureau of a recent case decided by the Commission that 

relates to the line of sight issue raised by Ronald C. Meredith (“Meredith”) in his Reply 

Comments.’ In support hereof, JBD states as follows: 

1. In his Reply Comments, Meredith claims that the proposed site of WXJB does not 

achieve the required line of sight to the community of Halls Crossroads because of a terrain 

obstruction. However, even if the tmain obstruction that Meredith alleges exists, the 

Commission’s Rules permit construction of, and JBD is willing to construct, a tower high 

In his Reply Comments, Meredith also submitted a memorandum of the events surrounding a meeting he 1 

had with Mr. Lyle Reynolds (“Reynolds”) of Reynolds Technical Associates, IBD’s engineering h. IBD’s 
principals are familiar with Mr. Meredith because he had previously offered to buy Station WXTB at a price IBD felt 
was unacceptable. Following that attempt, Meredith filed the Lake City Petition in this proceeding, which now 
appears to be an attempt to block the proposed relocation of WJB from Harrogate to Halls Crossroads. JBD 
believes Meredith’s memorandum was offered in an attempt to divert the Commission’s attention away h m  the real 
issues in this case. The Commission should not be distracted by this attempt. 
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enough to clear the alleged terrain obstruction. Further, as shown in Exhibit 1, both the standard 

predicted 70 dBu contour and the Longley-Rice 70 dBu contour of WXJB extend well beyond 

the boundaries of the community of Halls Crossroads in compliance with Section 73.315 of the 

Commission’s Rules. See, e.g., Banks, Redmond, Sunriver, Cowallis and The Dalles, Oregon, 

Memorandum Opinion and Order, 19 FCC Rcd 10068 (2004) (“The Dalles”). 

2. In its Memorandum Opinion and Order, released May 27, 2004, in The Dalles, 

the Commission, among other things, affirmed the allotment of Channel *268C3 to The Dalles, 

thereby denying the Application for Review filed by Madgekal Broadcasting and Jacor Licensee 

of Louisville. See Exhibit 2. Madgekal and Jacor had argued in their Application for Review 

that the allotment of Channel *268C3 to The Dalles violated Commission Rules because, among 

other things, a fully spaced station operating on Channel *268C3 would not be able to place a 

city-grade signal over The Dalles due to terrain obstructions. In rebuttal, Infinity Radio License, 

a party to the proceedings, submitted an engineering report, confirmed by Commission staff, 

which concluded that, using the standard prediction method, the 70 dBu contour of Channel 

*268C3 would cover 100 percent of The Dalles. See Exhibit 3. Therefore, the Commission held 

that the allotment of Channel *268C3 to The Dalles was technically viable. The Dalles, 19 FCC 

Rcd at 7 17. 

3. In this proceeding, Meredith, like Madgekal and Jacor in The Dalles proceeding, 

questions whether the proposed site will provide sufficient line of sight coverage to the 

community of license. Specifically, Meredith asserts that a “terrain obstruction” will prevent 

WXJB from providing the requisite coverage to the community of Halls Crossroads. However, 

Meredith’s assertion is flawed in two respects. First, Meredith makes an incorrect assumption 

concerning the technical data for the proposed WXJB site. Meredith assumes that the proposed 
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HAAT for WXTB will be 100 meters, or at the most 125 meters. See Reply Comments, 

Technical Statement. Based on this assumption, Meredith submits ten path studies in an attempt 

to prove that the alleged terrain obstruction prevents adequate line of sight coverage to the 

community of Halls Crossroads. However, the proposed tower for WXTB will between 175 and 

205 meters AGL (or between 232 and 252 meters HAAT)? See Exhibit 1.  Based on this 

proposed height, JBD is submitting the same ten path studies submitted by Meredith with the 

correct WKJB height, which show a clear line of sight Erom the community of Halls Crossroads. 

See Exhibit 1. 

4. Meredith also fails to prove that the alleged "terrain obstruction" will prevent 

WXJB fiom providing coverage to 100 percent of the community of Halls Crossroads. This 

omission was fatal to Madgekal and Jacor's Application for Review in The Dalles proceeding. 

See 19 FCC Rcd at f 17. As demonstrated in Exhibit 1, both the standard predicted 70 dBu 

contour and the Longley-Rice 70 dBu contour of WXlB demonstrate coverage to 100 percent of 

the community of Halls Crossroads. Therefore, JBD's proposal is in compliance with Section 

73.315 of the Commission's Rules. See The Dalles 19 FCC Rcd at f 17; Jackson and 

Salyersville, Kentucky, 17 FCC Rcd 4662, 4664 (2002); Madison, Indiana, 14 FCC Rcd 9518, 

951 9 (1 999) (In the Jackson and Madison cases, the Commission determined that the proposals 

at issue complied with Section 73.3 15 of the Commission's Rules because the petitioners were 

able to show that based on the standard prediction method and the Longley-Rice method, the 

proposed 70 dBu signals extended well beyond the communities of Madison, Indiana and 

This increase in tower height is permissible under the Commission's Rules. The standard HAAT for Class 
A stations is 100 meters. See 47 C.F.R. 4 73.21 l(b)(l). However, Section 73.21 l(b)(2) of the Commission's Rules 
authorizes a Class A station to exceed the standard HAAT if its ERP is reduced such that the reference distance does 
not exceed the class contour distance. 
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Jackson, Kentucky, respectively, and therefore provided 100 percent coverage to those 

communities). 

5.  Finally, Meredith also challenges JBD’s showing that Halls Crossroads is a 

community independent of Kn~xville.~ However, Meredith frequently confuses the city of 

Knoxville with Knox County. This is an important distinction. While it is true that Halls 

Crossroads is located in Knox County and is dependent on Knox County for some of its 

municipal services, it is common for an independent community to rely on county sources for 

some of its services. However, Halls Crossroads does not rely on Knoxville for these services. 

6. Because it is clear that Halls Crossroads is independent of Knoxville under the 

Commission’s Tuck criteria, a first local service to Halls Crossroads is preferred over a first local 

service to the smaller community of Lake City under Priority 3.4 See e.g., Ardmore, Alabama, 

et. al., 17 FCC Rcd 16332, 16334-35 (2002); Three Oak and Bridgman, Michigan, 5 FCC Rcd 

1004, 1004 (1 990). 

The recent decision by the Commission in The Dalles proceeding should be taken into 

account by the staff in this case. Here, JBD’s proposal to provide service to the community of 

As JBD demonstrated in its Counterproposal, and as it reiterates here, Halls Crossroads is a community that 3 

is independent of Knoxville and therefore deserving of a fust local service. The Halls Shopper News is a weekly 
regional publication that serves the community of Halls Crossroads. It has a separate “Community News” section 
exclusively devoted to Halls Crossroads, which contains articles about events and meetings occurring in Halls 
Crossroads, a section for the senior citizens of Halls Crossroads, and news about the schools and churches in Halls 
Crossroads. &ox County maintains the Halls Branch Library, the Halls Office of the Knox County Clerk, the Halls 
Elementary School, the Halls Middle School, and the Halls High School in Halls Crossroads. Halls Crossroads is 
also home to a variety of businesses and commercial establishments, many of which associate with the community 
of Halls Crossroads by using “Halls” in their names. The Halls Business & Professional Association maintains a 
website at <www.hallshasit.com>, which contains a list of businesses that serve the community of Halls Crossroads, 
the officers and members of the Association, and a calendar of events. Finally, Halls Crossroads is home to a 
library, health care providers, religious organizations, and civic organizations. 

JBD, in its Counterproposal presents evidence that the population is 11,683. Meredith, in his Reply 
Comments presents evidence that the population is 1,900, However, even using the most conservative estimate of 
Meredith, the population of Halls Crossroads is greater than the population of Lake City which is 1,888 (2000 U.S. 
Census). 
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beyond the boundaries of the community of Halls Crossroads. Therefore, because Halls 

Crossroads is an independent community deserving of a first local service, the Commission 

should grant JBD’s proposal. 

Respectfully submitted, 

JBD INCOWRATED /I 

Scoh WoodWorth 
Vinson & Elkins L.L.P. 
1455 Pennsylvania Ave, NW 
Suite 600 
Washington, DC 20004-1008 
(202) 639-6500 

Its Counsel 
August 19,2004 
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Response to Reply Comments 
MB Docket 03-120 

Halls Crossroads, Tennessee 
Technical Statement 

RM-10591 

In his Reply Comments of July, 2003, Ronald C. Meredith notes technical deficiencies 
with the proposed counterproposal filed by JBD Incorporated ("JBD), licensee of 
WXJB, channel 243A, Harrogate, Tennessee. In that counterproposal, JBD seeks the 
deletion of channel 243A and the allocation of channel 244A at Halls Crossroads, 
Tennessee as that community's first local service. This technical statement seeks to 
refute those assertions. 

Line of Sbht 

In his Reply Comments, Mr. Meredith notes that line of sight cannot be achieved by 
channel 244A to the community of license (Halls Crossroads) via the use of a 78 meter 
AGL antenna. However, in h4M Docket 96-12, the Commission, in its Report and Order 
(DA 98-612), allows for the fact that allocations can be accepted even though taller than 
normal tower heights might be required to achieve line of sight to the community of 
license, so long as the petitioner affirms that it will construct the necessary facilities to 
meet the Commission's standards. JBD will construct the facility necessary to gain 
Commission approval. 
Mr. Meredith's line of sight studies assume a site elevation of approximately 367 meters 
MSL. However, as the attached site elevation map shows, the elevation at the proposed 
site is 1300 feet, or 396 meters MSL. It is value that is in the line of sight studies in the 
instant statement. 
It is asserted by Mr. Meredith that a ridge exists that prohibits any line of sight into Halls 
Crossroads, yet the instant study shows the heights necessary to achieve line of sight 
fiom radials 157" to 167". Those heights vary fiom 125 meters AGL (165", 166", and 
167") to 205 meters AGL (159"). If the Commission deems it necessary that a 205 meter 
tower is necessary in order to allocate channel 244A at Halls Crossroads, JBD will apply 
for this necessary facility. 

Coverage of the Communitv of License 

To further prove that the proposed channel 244A facility will cover Halls Crossroads, 
F(50,50) 70 dBu contour and the Longley-Rice 70 dBu contours are shown on separate 
maps. Both those contours cover 100% of the community of license. 

&J p,,OL# 
ee .Reynolds 

Reynolds Technical Associates 
12585 Old Highway 280 East, Suite 102 
Chelsea, AL 35043 
205.618.2020 
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Path Profile at 157" Radial For Channel 244A (WXJB), Halls Crossroads, TN 
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Path Profile at 158" Radial For Channel 244A (WXJB), Halls Crossroads, TN 
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Path  Profile at 160" Radial For Channel 244A (WXJB), Halls Crossroads, TN ~- 
~~ ~ 
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Path  Profile at 161" Radial For Channel 244A (WXJB), Halls Crossroads, TN 
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Path Profile at 163O Radial For Channel 244A (WXJB), Halls Crossroads, TN 
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Path P r o f i l e  at 164" Radial For C h a n n e l  244A (OQXJB), Halls Crossroads, TN 
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P a t h  Profile a t  165" Radial For Channel 244A (WXJB), Halls Crossroads, TN 
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Path Profile at 166" Radial For Channel 244A (m), Halls Crossroads, TN 
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Path Profile at 167" Radial For Channel 244A (WXJB), Halls Crossroads, TN 
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Federal Communications Commission FCC 04-118 

Before the 
Federal Communications Commission 

Washington, D.C. 20554 

In the Matter of 

Amendment of Section 73.202@), 
FM Table of Allotments, 
FM Broadcast Stations. 
(Banks, Redmond, Sunriver and Corvallis 
Oregon) 

In the Matter of 

Amendment of Section 73.202@), 
FM Table of Allotments, 
FM Broadcast Stations. 
(The Dalles and Corvallis, Oregon) 

In re Application of 

Madgekal Broadcasting, Inc. 
Station KFLY(FM), Corvallis, Oregon 

For Construction Permit to Modify Licensed 
Facilities (One-Step Upgrade) 

) 
) 
) 
) 
) MM Docket NO. 96-7 
) RM-8732 
) RM-8845 

) Mh4 Docket No. 96-12 
) RM-8741 

1 
1 

) File No. BPH-960206IE 
1 
1 
1 
) 

MEMORANDUM OPINION AND ORDER 

Adopted: May 25,2004 Released: May 27,2004 

By the Commission: 

1. The Commission has before it an Application for Review filed jointly by Madgekal 
Broadcasting, Inc. (“MBI”) and Jacor Licensee of Louisville, Inc., former and current licensee, 
respectively (“Petitioners”), of Station KFLY (FM), Corvallis, Oregon. Petitioners seek Commission 
review of the Memorandum Opinion and Order (“MOdiO’Y’ reaffirming the Report and OrdeJ in this 
proceeding. Infinity Radio License, Inc. (“Infinity), licensee of Station KVMX-FM (formerly KBBT), 
Banks, Oregon: filed a response that supports in part but generally opposes the Application for Review. 
LifeTalk Broadcasting Association (“LifeTalk”) filed an opposition to the Application for Review. 
Petitioners filed a Reply. For the reasons set forth below, we deny the Application for Review. 

Banks, Redmond, Sunriver. Corvallis, et al., Oregon, 16 FCC Rcd 2212 (MMB 2001) (“MOdio”). 

Banks, Redmond, Sunriver, Corvallis, et al.. Oregon, 13 FCC Rcd 6596 (MMB 1998) (“Consolidated R&O”). 

Infinity superseded CBS Radio License, Inc., which superseded American Radio Systems, Inc. as licensee of 

I 
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Station KBBT. 
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Background 

2. This case originated as two separate rulemaking proceedings. In the first proceeding, 
MM Docket 96-7, the staff issued a Notice of Proposed Rule Making and Order to Show Cause for Banks 
and Redmond, O r e g ~ n . ~  The staff released Banks NPRM on February 6, 1996, in response to a 
rulemaking petition filed by Common Ground Broadcasting, proposing to upgrade Station KVMX(FM) 
(formerly KBBT-FM), Channel 298C2, Banks, Oregon. Specifically, Banks NPRM proposed the 
substitution of Channel 298C1 for Channel 298C2 at Banks and the modification of the license for Station 
KVMX(FM) accordingly. To accommodate the Banks upgrade, Banks NPRM also proposed the 
substitution of Channel 269C2 for Channel 298C2 at Redmond, Oregon, and the modification of the 
license for Station KLRR, Redmond, Oregon, to specify the substitute channel.’ In the second 
proceeding, MM Docket 96-12, the staff released a Notice of Proposed Rule Making for The Dalles, 
Oregon‘ on February 13, 1996, in response to a rulemaking petition filed on November 20, 1995 by 
LifeTalk. LifeTalk’s rulemaking petition proposed the allotment of Channel *256C3 at The Dalles, 
Oregon, with a 22.3 kilometer site restriction and its reservation for noncommercial educational use. 
However, The Dalles NPRMproposed the allotment of Channel *268C3 at The Dalles and its reservation 
for noncommercial educational use to avoid a potential city-grade signal coverage problem that could 
result from the Channel *256C3 reference coordinates. 

3. These two unrelated rulemaking proceedings became technically related by the filing of 
an application by MBI on February 6, 1996, proposing a one-step upgrade for Station KFLY(FM), 
Corvallis, Oregon. Specifically, MBI proposed the substitution of Channel 268C for Channel 268C2 at 
Corvallis and the modification of the license for Station KFLY(FM) accordingly. Since the use of 
Channel 268C at Corvallis is short-spaced and mutually exclusive to both Channels 269C2 at Redmond, 
proposed in Banks NPRM, and to Channel *268C3 at The Dalles, proposed in The Dalles NPRM, the staff 
issued a Public Notice: treating the Corvallis application as a counterproposal in both MM Dockets 96-7 
and 96-1 2, and the dockets were consolidated for consideration. 

4. While the case was pending, the licensees at Banks and Corvallis submitted a joint 
settlement agreement in which the Banks, Redmond, and The Dalles proposals would be granted, with a 
slight change of site at The Dalles. The settlement also provided that Petitioners be paid $950,000 for 
agreeing to modify their application to specify Channel 268C1 at Corvallis rather than Channel 268C. 
The parties proposed the allotment of Channel *268C3 at The Dalles at a location near the site proposed 
in the Dalles NPRM 

5 .  In Consolidated RbO, the Mass Media Bureau denied the settlement. The Bureau held 
that the settlement violated Section 1.420G) of the rules because MBI would receive payment in excess of 
its legitimate and prudent expenses incurred in preparing and prosecuting its application. The Bureau 
rejected Petitioners’ argument that Section 309 of the Communications Act of 1934, as amended, required 

Banks and Redmond, Oregon, 11 FCC Rcd 1686 (MMB 1996) (“Banks NPRM’). 

The licensee of Station KLRR(FM) is Combined Communications, Inc. 

The Dalles, Oregon, 11 FCC Rcd 1788 (MMB 1996) (“The Dalles NPRM”). 

Public Notice was given on June 5 ,  1996, Report No. 2135. 

5 
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the approval of the settlement.* The Bureau then did a comparative analysis and held that the public 
interest was better served by the combination of the upgrade at Banks and the Channel 268C3 allotment 
to The Dalles, as the community’s first local noncommercial educational service, rather than the upgrade 
at Corvallis alone, which would only have expanded service by an existing voice? It thus granted the 
upgrade of Station KVMX(FM), Banks, Oregon, from Channel 298C2 to Channel 298C1, and the related 
substitution of Channel 269C2 for Channel 298C2 at Redmond, in combination with the allotment of 
Channel *268C3 at The Dalles, although the latter allotment was made at a different reference site than 
the one proposed in The Dalles NPRM. The Consolidated R&O also denied the one-step upgrade 
application for Station KFLY at Corvallis from Channel 268C2 to Channel 26812. A non-conflicting 
allotment, Channel 224C2 at Sunriver, Oregon also was granted. lo 

6. On reconsideration, Petitioners challenged the Bureau’s denial of the settlement 
agreement. They contended again that the staff should have approved the agreement pursuant to Section 
309(1) of the Communications Act of 1934, as amended, and that the settlement does not violate Section 
1.42O(j) of the Commission’s rules. Alternatively, if the Commission did not approve the settlement, 
Petitioners argued that the comparative analysis in the Consolidated R&O was flawed and should be 
reexamined because Channel *268C3 was improperly allotted at The Dalles. Petitioners contended that 
had the staff properly rejected The Dalles Channel *268C3 allotment, it would have been required to 
compare the Banks and Corvallis upgrades. They claimed that the Corvallis upgrade would prevail since 
its net population gain was greater than that of the Banks upgrade. 

7. In support of its position that Channel *268C3 was improperly allotted at The Dalles, 
Petitioners made five arguments, most of which were contained in an engineering exhibit, the 
McClanathan Report. First, Petitioners alleged that a reserved band frequency is available at The Dalles, 
obviating the need to allot a non-reserved FM channel at The Dalles for noncommercial educational use. 
Second, contrary to the Commission’s reasoning in The D a h  NPRM, Petitioners argued that there is 
another site for Channel *256C3 at The Dalles, from which the requisite city-grade coverage can be 
provided to The Dalles, thereby eliminating the need to allot Channel *268C3 at The Dalles. Third, the 
McClanathan Report contended that a fully spaced station operating on Channel *268C3 at The Dalles 
would not be able to place a city-grade signal over The Dalles. Fourth, Section 73.208(a)(3)(iii) of the 
Rules should have precluded consideration of Channel *268C3 at the Dalles because LifeTalk’s 
rulemaking petition, filed on November 20, 1995, did not conflict with MBI’s one-step upgrade 
application, filed on February 6, 1996. Petitioners contend that the conflict only arose with the February 
13, 1996, release of The DaZZes NPRM proposing the allotment of Channel *268C3 at The Dalles. 
Fifth, they argued that LifeTalk failed to state affirmatively that it would build the requisite tall tower at 
The Dalles, as requested in The Dalles NPRM. 

8. The MO&O adopted and released in January 2001 held that denial of the settlement 
agreement was consistent with Section 1.4206) of the Rules and Section 309(1) of the Communications 
Act of 1934, as amended, for the same reasons set forth in the Consolidated R&O. In addition, the 
MO&O denied reconsideration of the comparative analysis because, of the five arguments set forth in the 

47 U.S.C. 8 309(i)(3) directed the Commission to waive any rules necessary to permit agreements to remove 
The Bureau held that this section does not apply to petitions for 

8 

conflicts between certain applications. 
rulemaking to amend the FM Table of Allotments. See also MO&O, supra, n. 1. 

9 See Bank, Redmond. Sunriver. Corvallis, et al., Oregon, 13 FCC Rcd at 6604-05. 

Id. 

3 



Federal Communications Commission FCC 04-118 

preceding paragraph, arguments (1) through (4) rely on new facts not previously presented to the 
Commission. Since these new facts related to issues that were in play prior to the issuance of the 
Consolidated RLO in this case, they do not fall within the exceptions for considering new matter under 
Section 1.429(b) of our rules.” The fifth argument was rejected by the MO&O because it was properly 
addressed in the Consolidated R&O. 

Application for Review 

9. In their Application for Review, Petitioners again allege that the Bureau erred when it 
denied the settlement, repeating the same arguments raised below. Alternatively, if the Commission 
declines to approve the settlement agreement, Petitioners’ reargue that their one-step upgrade application 
for the Corvallis station should be granted because Channel *268C3 was improperly allotted to The 
Dalles and because The Dalles proceeding should not have been consolidated with the Banks proceeding. 
In support of this position, Petitioners contend that the staff should have considered the four arguments 
made in the McClanathan Report and the petition for reconsideration on the propriety of allotting Channel 
*268C3 at The Dalles because Section 1.429(b)(3) of the Rules permits the Commission to consider new 
matter on reconsideration if it “determines that consideration of the facts is in the public interest.” They 
argue that since this is a rulemaking proceeding, “all pertinent facts presented should be considered before 
the Commission makes its final decision.”12 Further, if the Commission would consider the four new 
arguments that were not examined on the merits at the reconsideration stage, the comparative analysis 
would change because the allotment of a channel at The Dalles would not be included and that, under 
established precedent, the Corvallis upgrade would prevail over the Banks upgrade. Finally, Petitioners 
again argue that LifeTalk’s failure to state affirmatively that it would build the requisite tall tower for 
Channel *268C3 at The Dalles rendered its expression of interest defective. 

Responsive Pleadings 

10. In its Response to the Application for Review, Infinity asserts that Petitioners essentially 
reiterate the arguments made in their Petition for Reconsideration. Infinity submits a copy of its 
Response to Petition for Reconsideration. Therein, Infinity continues to support approval of the 
settlement agreement. However, in the event that the Commission concludes that the Bureau correctly 
rejected the settlement agreement, Infinity contends that the Commission should also affirm the Bureau’s 
decision to grant the Banks upgrade. In support of this position, Infinity argues that the Commission 
should not consider Petitioners’ arguments concerning Channel *268C3 under Section 1.429@) because 
their acceptance is not in the public interest and because Petitioners offer no explanation for belatedly 
raising these four new arguments. Further, Infinity submitted an engineering report by Clarence 
Beverage, challenging the McClanathan Report and seeking to demonstrate that (1) there is no reserved 
frequency available at The Dalles; (2) a fully-spaced station operating on Channel *268C3 can provide a 
70 dBu city-grade contour over The Dalles from both the transmitter sites used in the Report and Order 
and as proposed in The Dalles NPRM; and (3) the non-conflicting channel that Petitioners proposed to 
allot to The Dalles, Channel 256C3, is inferior to Channel *268C3. Moreover, Infinity also contended 
that the Commission did not violate its cut-off rules by putting out Channel 268C3 for comment at The 
Dalles and that LifeTalk adequately responded to the tall tower construction issue. 

1 1. Finally, Infinity notes that on August 27, 1998, the Bureau issued a construction permit, 
~ 

See The Dalles, Oregon, 11 FCC Rcd 1788 (1996). I 1  

I 2  Application for Review at 11. 
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authorizing an upgrade of Station KVMX(FM), Banks, Oregon, from Channel 298C2 to Channel 298C1. 
Infinity adds that it completed construction and has been operating the station with the upgraded facilities 
since February, 1999. Further, Station KLRR(FM), Redmond, Oregon, has changed channels to 
accommodate this upgrade, and the costs of the channel change were reimbursed by Infinity. 
Accordingly, Infinity contends that to unravel this proceeding would create undue hardship and is an 
additional basis for affirming the Bureau’s decision. 

In its Opposition to Application for Review, LifeTalk states that its primary concern in 
this proceeding is the establishment of an allotment at The Dalles. Since an allotment at The Dalles can 
be made with or without the settlement, LifeTalk does not take a position on the settlement proposal. 
However, in the event the Commission affirms the Bureau’s rejection of the settlement proposal, LifeTalk 
argues that it should affirm the Bureau’s initial ruling, which included the allotment of Channel *268C3 
at The Dalles. Like Infinity, LifeTalk contends that the issues of whether a channel in the reserved band 
was available at The Dalles and whether the channel originally requested for The Dalles ( ie . ,  Channel 
*256C3) could provide city-grade coverage to that community were raised and discussed in The Dalles 
MfRM LifeTalk asserts that these issues “were well-publicized in this proceeding by the time of the 
Commission’s public notice on June 5, 1996 that MBI’s application was mutually exclusive with the 
proposals in both Docket 96-7 and Docket 96-12. Yet, MBI’s comments were completely silent on these 
issues.”” LifeTalk argues that Petitioners did not show why they could not have produced these 
arguments earlier and that they should not be permitted to make them now. LifeTalk also argues that the 
Consolidated R&O and MO&O properly interpreted LifeTalk’s affirmative statement to build a tall tower 
for Channel *268C3 at The Dalles. 

12. 

13. In reply, Petitioners note that neither Infinity nor LifeTalk oppose approval of the 
proposed settlement. Petitioners contend that ‘‘[gliven the length of time this case has been pending, the 
unique context in which the proposed settlement arose and the benefits accruing to all parties from 
approval of the settlement, such approval would be in the public intere~t.”’~ Second, Petitioners argue 
that the Commission’s cut-off rule precluded allotment of Channel *268C3 to The Dalles. The Corvallis 
one-step upgrade application was subjected to comparative consideration only because the staff failed to 
follow their procedural rules. Accordingly, Petitioners claim The Dalles allotment must be rescinded. 
Third, Petitioners argue that “the fact Infinity chose to construct KVMX’s upgraded facilities [at Banks] 
before the case was over does not and cannot improve its comparative posture if the settlement is not 
appro~ed.”’~ Petitioners base this argument on the Commission’s decision to eliminate its automatic stay 
rule and its warning therein that “parties electing to proceed before the allotment decision is final do so at 
their own risk and must bear the cost of any subsequent action reversing or revising the allotment 
decision.”’6 While Infinity should gain no advantage by constructing before finality in this proceeding, 
Petitioners argue that this fact is one more reason for approval of the settlement, which would leave 
undisturbed the Banks upgrade and Redmond substitution. 

LifeTalk’s Opposition to Application for Review at 4. 13 

l 4  Petitioners’ Reply at 2-3. 

l 5  Id. at 5 .  

I6 Amendment of Section 1.420cfl of the Commission‘s Rules Concerning Automatic Stays of Certain Allotment 
Orders, 11 FCC Rcd 9501,g 11 (1996). 
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Discussion 

14. After careful consideration of the record in this proceeding, we deny the Application for 
Review and affirm the allotments made in the Consolidated R&O with one minor technical adjustment. 
First, we affirm the staffs denial of the settlement agreement for the reasons set forth in both the 
Consolidated R&O and MO&O. The staff is correct that the settlement violated Section 1.42O(j) of the 
rules because the payment MBI would receive was in excess of its legitimate and prudent expenses. In 
addition, the explicit wording and legislative history of Section 309(1)(3) of the Communications Act of 
1934, as amended, support the staff's conclusion that the waiver provisions for settlements for profit in 
that section do not apply to mutually exclusive FM rulemaking allotment proposals. Nothing new has 
been presented that warrants changing the staffs resolution of this issue. Accordingly, the staff properly 
denied the Section 1.4200') waiver request and proposed settlement. 

15. Second, with regard to the arguments raised in the McClanathan Report relating to the 
allotment of Channel *268C3 at The Dalles, we believe that it is appropriate to consider this new 
information and the Clarence Beverage response, insofar as they concern the issue of city-grade coverage 
to The Dalles on Channel *268C3. The Dalles NPRM proposed a different set of reference coordinates 
than were actually used in the Consolidated R&O. Since the parties had no prior opportunity to evaluate 
this site, it was appropriate to permit the submission of materials at the reconsideration stage on the issue 
of whether The Dalles would receive city-grade coverage. Further, the Commission has an obligation to 
ensure the technical viability of any allotment. 

16. Based on our own engineering analysis, we now recognize that a maximum Class C3 
station operating from the reference coordinates specified in Consolidated R&O I' would not place a city- 
grade signal over the entire community because the site is too far from The Dalles.'' Rather, the signal 
would cover 97 percent of the area within the boundaries of The Dalles. To rectify this problem, we will 
change the reference coordinates to those proposed in The DaZZes NPRM.l9 In making this change in the 
reference coordinates, we acknowledge that the McClanathan Report purports to demonstrate that terrain 
obstructions at The DaZZes NPRM site for Channel *268C3 at The Dalles will cause severe shadowing 
over The Dalles, notwithstanding that the site is only 8.9 kilometers from the center of The Dalles?' The 
Beverage Report, submitted by Infinity, seeks to refute this allegation. By using the Commission's F (50, 
50) curves, Beverage concludes that the city-grade ( i e . ,  70 dJ3u) contour will cover 100 percent of The 
Dalles. Further, noting that there is widely varying terrain, the Beverage Report conducted a Longley- 
Rice propagation analysis from The Dalles NPRM site to the community. It concludes that the city-grade 
contour travels hrther than the boundaries of The Dalles, illustrating 100 percent city-grade coverage of 
The Dalles. 

The reference coordinates for Channel *268C3 at The Dalles specified in the Consolidated R&U were 45-34- 17 

00 NL and 120-55-00 WL. 

At the allotment stage, the Commission requires 100% community coverage with a city-grade signal. 
Caldwell, College Station, Gause, Tam, 15 FCC Rcd 3322 (2000); Greenwood, Seneca, Aiken and Clemson, 
South Carolina and Biltmore Forest, North Carolina, 3 FCC Red 4108 (1988). 

18 

The new reference coordinates for Channel *268C3 at The Dalles are 45-31-28 NL and 121-07-22 WL. 19 

The McClanathan Report also argues that severe shadowing would occur from the Consolidated R&O 
reference Coordinates for Channel *268C3 at The Dalles. This argument is moot in view of our changing the 
reference coordinates for this allotment to those proposed in The Dalles NPRM. 

20 

6 



Federal Communications Commission FCC 04-118 

17. We find the McClanathan Report unpersuasive on this issue. Although the McClanathan 
Report sought to identify terrain obstructions, it performed no computations for the 70 dBu signal level 
based on the terrain profiles provided. On the contrary, our staff engineering analysis confirms that using 
the standard propagation method F (50,50) curves, at an effective radiated power (ERP) of 25 kW and a 
height above average terrain (HAAT) of at least 100 meters?’ a station operating from The Dalles NPRM 
site will place a city-grade signal over 100% of The Dalles. Consequently, Channel *268C3 is 
technically viable. 

18. Third, we also will consider Petitioners’ argument regarding whether the allotment of 
Channel *268C3 was precluded by our cut-off rules. While this argument is raised late, we will consider 
it in light of judicial precedents regarding deficient cut-off procedures?* We conclude that the allotment 
of Channel *268C3 at The Dalles was not precluded by our cut-off rules. Although The DaIles NPRM, 
which proposed conflicting Channel *268C3 in lieu of LifeTalk’s request for non-conflicting Channel 
*256C3 at the Dalles, was released on February 13, 1996, and the Corvallis application was filed seven 
days earlier on February 6, 1996, the proposed use of Channel *268C3 in The Dalles NPRM was 
permissible because LifeTalk had identified Channel *268C3 before the Corvallis application was filed. 
Specifically, LifeTalk suggested the availability of Channel *268C3 in its original rulemaking petition, 
which was filed on November 20, 1995. The Commission’s procedures permit the use of alternative 
channels. The use of an alternate channel under these circumstances is clearly authorized for resolving 
conflicts between applications and rulemaking petitions. “If one or more parties to the rulemaking 
proceeding suggest an alternative channel and reference coordinates in a pleading filed before the FM 
application is entitled to cut-off protection, we believe that the alternative channel may be ~onsidered.’”~ 
The rationale for this approach is that use of the alternate channel would not create unfairness to the 
applicant because it had been clearly suggested before the application was filed. Since LifeTak not only 
proposed Channel *268C3 but also submitted reference coordinates and a spacing study before the 
Corvallis application was filed, its use falls within this policy. 

19. However, Petitioners further contend that LifeTalk did not propose any alternate channels 
but instead identified three channels, including Channel *268C3, that remained available for commercial 
operation in the event that Channel *256C3 were allotted and reserved for noncommercial use. We 
disagree. While LifeTalk introduced the availability of other commercial channels as part of its 
justification for reserving Channel 256C3 for noncommercial use, we believe that it is appropriate to 
consider these channels as alternate channels in the event that there are technical or legal problems with 
the original proposal because the level of detail submitted comports with the requirements of the Confrcts 
R&O - that is, Channel *268C3 was identified and reference coordinates were provided. Under these 
circumstances, there is sufficient notice to parties that these channels may be considered, if they are 
needed. By way of contrast, it would not be reasonable to use a conflicting channel such as Channel 
*268C3 if LifeTalk had generally stated that other channels were available but had not identified them or 

A station with an antenna height of 100 meter HAAT requires 191.5 meters above ground level (AGL). By 
way of contrast, in The DaIIes NPRM, we stated that a tower of at least 209 meters AGL would be necessary at 
this same site. 

21 

See, e.g., The Way of Life Television Network, Inc. v. FCC, 593 F.2d 1356 (D.C. Cir. 1979) (failure to publish a 
cut-off list in Federal Register invalidated the announced cut-off date); FIoridn Institute of Technologv v. FCC, 
952 F.2d 549 (D.C. Cir. 1992) (cut-off list released in violation of our rules has no legal effect). 

22 

Conflicts Between Applications and Petitions for Rulemaking to Amend the FM Table of Allotments (“Conflicts 23 

RBrO’y, 7 FCCRcd4917,713 (1992). 
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provided reference coordinates. 

20. Fourth, we will not consider Petitioners’ new arguments concerning the availability of 
either reserved band channels or Channel *256C3 at The Dalles and affinn the MO&O’s decision not to 
consider these arguments. These grossly untimely contentions were advanced more than two years a k  
the comment date in MM Docket No. 96-12. Under Section 1.429@) of our Rules, any party relying on 
new facts must show that these facts or circumstances occurred after the last timely opportunity to present 
them to the Commission, could not have presented them to the Commission through ordinary diligence, 
or consideration is required in the public interest.” Our allotment process cannot operate efficiently if we 
allow a party to sit back and hope for a decision in its favor and, then, when an adverse decision is 
rendered, proffer additional submissions or options.25 Petitioners have made no effort to show why they 
could not have advanced these contentions by the reply comment date established in the Public Notice 
announcing the acceptance of the Corvallis application as a counterproposal in both MM Dockets 96-7 
and 96-12. Indeed, it appears that Petitioners’ true intention was to pursue the settlement rather than the 
grant of its application. 

2 1. We do not believe that consideration of these contentions is now required in the public 
interest under Section 1.429@)(3) of our Rules. While we do not know whether a reserved channel was 
available or that Channel *256C3 could have been allotted at a different site at The Dalles at the end of 
the pleading cycle in this proceeding, it now appears that we could grant a reserved Channel 215 
application (at a power of 200 watts) or allot Channel *256C3 to The Dalles at a different site in 
compliance with our technical rules. This outcome, however, would not serve the public interest. 
Assuming, arguendo, the allotment of Channel *256C3 at The Dalles, our resolution of this proceeding 
would be based on a comparison of the net population gains between the proposed Station KVMX Class 
CI upgrade at Banks and the proposed Station KFLY Class C upgrade at Corvallis. The upgrade serving 
the larger number of persons would have the greater public interest benefit.% In this instance, the Class 
C1 upgrade at Banks enables Station KVMX to serve an additional 272,653 persons. On the other hand, 
Station KFLY(FM) at Corvallis is now a Class CO facility. Under Greenup, Kenfucky andAthens Ohio? 
a coverage prediction for a Class C station is determined by assuming an ERP of 100 kW and “either the 
authorized HAAT for existing stations or the Class C minimum HAAT . . . for vacant allotments.”28 As a 

24 47 C.F.R. $ 1.429@) (party relying on new facts must show that these facts (1) relate to events which have 
occurred or circumstances which have changed since the last oppo&ty to present them to the Commission; (2)  
were unknown to it until after its last opportunity to present them to the Commission, and it could not, through the 
exercise of ordinary diligence, have learned of the facts in question until after the last opportunitY; or (3) the 
consideration of these facts would serve the public interest). 

’’ See Colorado Radio v. FCC, 118 F. 2d 24 (D.C. Cir. 1941). 

2b See Okmulgee, Nowata, Pawhush, Bartlesville, Bixby, Oklahoma, and Rogers, Arkansas, 10 FCC Rcd 12014 
(MMB 1995); Bowling Green and Elizabethtown, Kentucky. and Ferdinand Indiana, 8 FCC Rcd 2097 (MMB 
1993). 

Greenup, Kentucky andAthens, Ohio, 6 FCC Rcd 1493 (1991) (“Greenup’>. 

Greenup, 6 FCC Rcd at 1497 n.7 (1991). At the time that Greenup was decided, the minimum Class C HAAT 
was 300 meters, but after the creation of the new CO Class, the minimum Class C HAAT became 451 meters. See 
Streamlining of Radio Technical Rules in Paris 73 and 74 of the Commission’s Rules, I5 FCC Rcd 21649 (2000); 
47 C.F.R. $73.21 1. The Corvallis application for upgrade, tiled before the CO rule change, proposed a Class C 
(continued ....) 

21 

28 
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Class CO facility, Station KFLY may now operate at an ERP of 100 kilowatts at an antenna height of 450 
meters. In comparison, the minimum Class C facility is an ERP of 100 kilowatts at 451 meters HAAT. 
As such, upgrading Station KFLY from Class CO to a full Class C would result in a minimal service gain. 
This is not a sufficient public interest benefit that would now warrant granting review or reversing the 
staff decision in this proceeding. 

The Commission has rejected late filed “new” matter in other cases. For example, in 
National Telecom PCS, Inc.?’ we denied review of an applicant’s petition for reconsideration of its denial 
of a waiver of the bid withdrawal payment rule. It was insufficient to argue that the Commission had 
granted another party a waiver and that it deserved one as well while making no other showing as to its 
own waiver request. In Educational Information Corporation:’ we denied reconsideration of a waiver 
denial when NCE Station WCPE(FM) submitted “voluminous” new information in support of that waiver 
which it could have presented earlier through the use of ordinary diligence. In Herbert L. Schoenbohm, 
Kingshill, Virgin Islands“, we denied reconsideration of nonrenewal of license when the party seeking 
reconsideration submitted taped evidence of an ex parte contact by the judge during the course of the 
renewal matter. The Commission found that this evidence was submitted too late and stated, ‘‘it is 
incumbent on an applicant to present his arguments as early as possible; it may not rest on its rights in the 
hope that the passage of time will improve its po~ition.”’~ Finally, in Carol’s. Hagedom,.” we held that 
reconsideration of an application denial was not proper when the petition for reconsideration was based 
on new information regarding failure to construct that could have been submitted while the application 
was pending, and there was no public interest reason to allow the information to be considered. The 
Commission stated, “Commission policy, as reflected by the rule, encourages applicants and others to 
provide complete information at an early stage, thereby minimizing the need for reconsideration 
proceedings. Our processes operate inefficiently at best when, as here, facts are presented ~iecemeal.’’~~ 

(Continued from previous page) 
HAAT of 335 meters at an ERP of 1OOkW. Since the facilities proposed in the application are below the current 
minimum HAAT for a Class C, we assume, pursuant to Greenup, the Class C minimum HAAT of 451 meters for 
Station KFLY at Corvallis. 

22. 

See National Telecom PCS, Inc., 14 FCC Rcd 18822 (1999); affd sub nom., National Telecom PCS, Inc. v. 29 

FCC, 254 F.3d 316 (2000). 

30 See Educational Information Corporation, 13 FCC Rcd 23146 (1998). 

3 1  See Herbert L. Schoenbohm, Kingshill, Virgin Islands. 13 FCC Rcd 23114 (1998), @d sub nom. Herbert L. 
Schoenbohm v. FCC ,204 F.3d 243 (2000), cert. den. 531 U.S. 968 (2000). 

32 Citing Colorado Radio COT. v. FCC, 118 F. 2d 24,26 (D.C. Cir. 1941). 

33 See Carolyn S. Hagedorn, I 1  FCC Rcd 1695 (1996). 

Citing Colorado Radio COT. v. FCC, 118 F. 2d 24, 26 (D.C. Cir. 1941). Conversely, we have allowed 
information to be submitted on reconsideration when it is in the public interest to do so. In Redesignation of the 
17.7-19.7 GHz Frequency Band, Blanket Licensing of Satellite Earth Stations in the 17.7-20-2 GHz and 27.5-30-0 
GHz Frequency Bands and the Allocation ofAdditional Spectrum in the 17.3-1 7.8 GHz and 24.75-25.25 GHz bands 
for Broadcast Satellite-Service Use, 16 FCC Rcd 19808 (2001), we granted reconsideration of one aspect of OUI 
decision regarding uses of the 18 GHz band and revised that decision based on a balance of equities between 
satellite and terrestrial uses of that band. We determined that those changes would promote the efficient use of 
spectrum for existing and future users. As indicated in paragraph 21 supra, no such public interest benefits are 
present in the instant case. 

34 
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23. Having determined that only two of the four “new” arguments should be considered at 
this stage of the proceeding and that the permissible “new” matter did not affect the viability of the 
allotment of Channel *268C3, we turn our attention to Petitioners’ final argument that the Consolidated 
R&O and MO&O did not properly interpret LifeTalk’s affirmative response to The Dalles NPRM that it 
would build a tall tower for Channel *268C3. As with the approval of the settlement agreement, this 
argument has been thoroughly analyzed in the Consolidated R&O and was affirmed in the MO&O. We 
agree with the staffs analysis and disposition of this issue and adopt its reasoning. LifeTalk has 
sufficiently indicated that it would build a tower with the requisite height to provide city-grade coverage 
to The Dalles. 

24. In view of the above, we conclude that Channel *268C3 was properly allotted to The 
Dalles3’ and included in the comparative analysis. Further, we conclude that the comparative analysis in 
this case was correct because under Priority (4) of the FM Allotment Priorities, granting the upgrade at 
Banks and allotting and reserving Channel *268C3 for noncommercial educational use at The Dalles 
outweighed granting the Corvallis upgrade. 36 

25. ACCORDINGLY, IT IS ORDERED That, pursuant to 47 C.F.R. $1.115(g), the 
Application for Review filed jointly on March 12, 2001, by Madgekal Broadcasting, Inc. and Jacor 
Licensee of Louisville, Inc., IS DENIED, 

26. IT IS FURTHER ORDERED That this proceeding IS TERMINATED. 

FEDERAL COMMUNICATIONS COMMISSION 

Marlene H. Dortch 
Secretary 

Notwithstanding this determination, we reject as meritless Infinity’s contention that modification of The Dalles 
Channel *268C3 allotment should not be considered because it would cause undue hardship. The licensees of 
KVMX(FM) and KLRR(FM) modified their facilities based on non-final construction permits. In 60 doing, they 
assumed all risks associated with challenges to these authorizations. See also n. 16, supra, and accompanying 
text. 

35 

FViority (4) of the FM Allotment priorities is “other public interest matters.” Revision of FM Assignment 
Policies andfiocedures, 90 F.C.C. 2d 88,91 (1982). 
36 
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("paition-) filed in the abovacpptioned p w  by hiadgcw B l w b t m g  - ,b . ("MBI") ,  

kensee of Station KFLY(FM), Cowallis, Oregon.' ~n supporr 0f-s ~espollse, the following 

is shown: 

LImdroduet lo l l  

1. By attd Ordpr, 13 FCC Rcd 65% (Maas Media Bur. 1998). the Chief, 

Allocations Branch of the Commission's Mass Media Bureau (the "Bureau") rejected a proposed 

dement agrement filed by ARSC and ME1 in this proceediq ad, amended the FM 

Table of Allotments by modifying Station KBBT-FM's license to specifL Opartions on C h m l  

298C1, instead of Chrnnel298C2, at Banks, Oregon, ad by allotting Channel *268C3 to The 

Dalles, Oregon. MBI's Petition urges that the settlement agmment should hrve been appfovd 

by the B~reau or, dtanatively, that, instead of the Banks and The lhlles  allotment^, the B- 

should have modified Station KFLYo's license to specify operations on Channel mC, 

instead of Channel 268C2, at Cotvdlis, Or-. As the auccusor licenaee of Station KBBT- 

FM, CBS continues to support Bureau approval of the settlement agreement. However, in the 

event that the Bunau &inns its rejection of the agmment, CBS urges that the Bur- should 

nevertheless gmnt MBI's recently-filed onc-.step upgrade application File No. BPH-980515IC) 

to operate Statim with Class Ct faciIities, instead of fill Class C facilities. As fbrtiwr 

discussed in Section IV below, such a grant will allow Station ICBBT-FM's Class C1 up@ 

On lune 10,1998, CBS filed a "Constnt Motion for Extension of Time" urrsil June 30,1998 to 2 

file this Response. 

-2- 



- t - -yb. 

and the allotment of Channel *268C3 to The Dalles, as well as Station KFLY’s CIMS C1 

upgrade. 

II. l a e s c t t l w m t ~ ~ B e A p c m w c d  

2. In their “Joint Request for Approval of Agreement” and “Furtha &ament8 in 

Support of Joint Request for Approval of Agrammt,” MBI and ARSC demonrrrated that their 

proposed settlement agreement does not contravene any Commission policy or rule or require 

waiver of any policy or rule. Yet, tht c?xmnady d u d e d  that: (a) MBI’s 

original Channel 268C one-step upgrade application (File No. BPH-960206I.E) - which was filed 

on the very same day tltat the Commission teleaoed its MM Docket No. 96-7 

&&Mal& and seven days hmfnrr; the Commission r e 1 4  its MM Docket No. 96-12 Bib 

pf Prowsed Rule -- was “functionally equivdent’’ to a counterpropod and must be 

treated as an “expression of interest” in this consolidated p&hg subject to a reimbursement 

pay cap (13 FCC Rcd at 6602-03); and that (b) MBI’s modification of its application propod to 

accept a grant of Channel 268C1, instead of Channel 268C, was a ”Withdmwd” of its c h  c 

pmpoaal, rather than merely a modification (13 FCC Rcd at 6603), so that. again, my 

compensation therefor is subject to a pay cap. 

* 

3. It is clear that the issues presented by the MBYARSC settlement ate 

somewhat novel and witbut direct cars precedent. For instance, to CBS’s knowledge, tbsrc 

no prior reported cues in which the Commission was asked to approve t h e m  of a F M  

rulemaking COUMCTprOpOlUI, rather than its 

cites the same Commission policy and case decisions as MBI and CBS, but reaches opposite 

conclusions! Thus, CBS urges that, upon reconsideration, the Bureau should a more 

* 
. .  

-3- 
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lenient interpretation of the unique hcts in this case and should conclude that approid of the 

entire settlement agreement, including its gMal rulemaking solution and its monetary terms, is 

consistent with Commission policy and rules and is in the paramount public interest. 

IIJ. Cbanod *268C3 Was Properly Allotted to The Ddlca 

4. As stated in Paragraph 1, in liar of granting the MBVARASC settlement 

agreement, the Beoprt and Ordq upgraded Station KBBT-FM to Channel 298C1 and dotted 

Channel 268C3 to The Dalles, but did not grant any u p m e  to Station KFLY. In the event that 

the B u m  affvms its rejection of the MBYARSC dement agresmcnt, MBI urges (Petition at 

10) that "the KFLY [full Class C] upgrade should be found to better serve the public interest than 

either the Banks upgrade by itself or the combination of the Banks upgrade md the PtopOKd 

dotment of Channel '268C3 at The Dalles". CBS strongly disrgrecs, and, in this Section, it 

will demonstrate that the and ordg properly allotted Channa 268C3 to The Ddes. 

5 .  In its attack on the Channel 268C3 allotment, MBI's Petition raises Six technical 

and legal-procedural issues, all of which CBS will now rebut e: 
(1) MBPa qumentr eoacernQg Cbrnacl26aC3 

6. 

vidrtc Sectbo 1.429@) and should be stricken 

Under Section 1.429(b) of the Ruks, a petition tbr recollsidcntion cannot d y  on 

facts which have not been previously pmsmtcd to the Commission and which wem laown of 

should have ban known earlier unless "[tlhe Commission detaminss that considerrton oftha 

facts relied on is required in the public interest". MBI's Petition (at 13) concedes that the 

Engineering Statement, called the McClrnathan Report, which is some 60 poses in length, and 

upon which all of MBI's Channel 268C3 arguments are based, falls s q u d y  within the 

4 
SIaO1S23.02 



prohibited category of untimely €btd arguments that should have been presented to the 

Commission two years ago. While MBI asserts that “[olbviously, considerstion of the fact8 set 

forth in the McClanathan Report is required in the public interest,” CBS h not believe that 

this is “obvious” at all. Indad, CBS urges that Section B of MBI’s Petition (paces 13-21) and 

the McClenathan Report should be stricken and given no conaideration in this p r d i u g .  

7 MBI off’s no word of explanation for its bel& attack on the 

!2&‘s allotment of Channel 268C3 to The Dalles. H o w ,  it is obvious that MBI is now 

tcying to overcome its complete failure for more than two years before the was 

released to object to the Channel 268C3 allotment on technical or procedunl grounds. At this 

late date, the only way that MBI can obtain W Claas C Wcilities fbr Stasion K3rLY is to undo the 

allotment of Channel 268C3 to The Dalles with its blatantly untimely altemUiv~s, a h  M 

substituting Channel 215C3 or 256C3, or to propose the outright dismissal of MM Docket NO. 

96-12. CBS that the B u m  should thwart MBI’s gamesmanship, which has no public 

interest justification and is a clear abuse of administrative due process. 

(2) 

8. Asgumins 

There t no reserved freqmery rvrilrble at The DIPu 

that the Buruu does not strike Ssctioa B of MBt’s €‘don, 

CBS now turns to MBI’s objections to the -a allotment of Chrnnel268C3 to 

The Dalles. Fint, MBI maintains (Petition at 14) that resewed Channels 201C3,211C3,213C3, 

and 215C3 are or may be available for use et The Dallcs, so that the community is not &&%le 

for allotment of a mewed noncommercial educational &eqwncy, u c h  aa Channel ‘268C3, 

which is outside of the resQvcd portion of the FM band. Aarched hereto Wbia A is 111 

Engineering Statement prepared by Clarence M. Bevffaee of CommuniCrtions TschnoIO@% 
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Inc. (“Beverage Stuunenta’). In it (at p a p  4-5 and Figures 3-6). Mr. Beveragc M y  

demonstrates th# none of these tbur channels is actually available for allotmeet to The Dalles 

because of prohibited overlap of their proposed contours to existing stations in VialatiOn of 

Section 73.509 of the Rules or because of interference with TV Chrnnd 6 (Station KOIN(TV), 

PorthI,  w o n )  in violation of Section 73.525 of the Rules. 

(3) A fully-spprd statim opurtiq on Chrnnd *268C3 
can provide a 70 dBn city-gde contour over The Dgcr 

Next, MBI urges (Pdtion at 16) that “the a l l d o n  of Channel *268C3 to Thc 

Dalles is unsuitable because, fiom a fully spaced site, severe tanin obstructions render it 

9. 

impossible to deliver a city-grade signal to the cornrnunity“. H o w ,  the Bevemge Statement 

finds (at page 3) that MBl’s statement is “fadually in currec&...and is without Jupport in 

Madgdtd’~ underlying engineering studies”. More specificrlly, Mr, Baverryle’s analysis 

concludes and documents (id. and Figures 1-2) that the two different transmitter sit# Specifid 

for Channel *268C3 at The Dalles in the of Pm- DoGk&&. 

(“Dalles NPW), 11 FCC Rcd 1788 (Mus Media Bur. 1996), and in the B8Rnd4ad 
“both.. .show 1W%, 70 dBu service to The Dalles, using either the F(50,50) curves or the 

. .  

Langley-Rice propaeation method”. 

(4) 

10. 

The 0.- &mod tlut MBI pnporcr 
toaIlott0 ”be DaBm b iafcriortoCluaad268C3 

MBI (Petition at 16-17) belatedly attacks the &rear’s conclusion (in the Dallas 

that Channel 256C3 crnnat Irppropriatxcly be allotted to The Ddler because it would 

have to be located 22.8 kilometers from The Dalles and only half the ~0rndY d receive 

70 dBu service. MBI notes that allotting Channel 256C3 to Thc D d h ,  hstsld Of c w  

-6- 
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.- . . . .. 

268C3, wwld allow MBI to obtain a full Class C qyyade, as specified in its d@nrl applicatiod 

counterproposal (File No. BPH-960206IE). while the Channel 268C3 allotment pwenta MBI 

from obtaining that 111 upgrade. Hence, MBI urges (id. at 17) that allotting Channel 256C3 

fulfills the “Commission’s policy to avoid allotment conflicts where possible”. 

1 1. Contrsry to MBI’s Wlf-antaed IO& the paramount public htm @ in PM 

channel rulemaking proceedings is not merely to “avoid allotment codiis,” but d e r  to 

maximize the llunbcT of commmms .. t h n t w i u h a v e a e w o r ~ f a c i l i t i e s .  ** 
-, 101 Fcc 2d 522 (Rev. Rd. 1985). w, FCC 86.271 

A c t i s ~ s m r e d b y g r a m i D g  ( W n  May 30,lW (W@) d the ( h m m m t m  

p r o p o S a l S t O s u W t ! K C C ~  . -  ~ o f o a e ) .  In~insbpacLy,MBIcrwrllymtcsin 

footnote 13 of its Petitionhat allotting Channel 256(=3 to Tbe w i l  permit SatfOnKFLY to 

upgrade to a fuU CIass C, but will pnclude CBS’s statio0 KBBT-FM from upgradiqo at all! 

Sintply statcd, thar is why&-s auotmentp an far superior, on aprMic iaerest 

. .  

basis, t o M B l ’ s p r o p o s a l , W h i & w ~ d e n y a n y u p g r a d e t o ~ ~ .  TlIeMQmIBI 

Q& properiy gmmd sation KBBT-FM’s upgrade to chrrmel298C1 rad dlaaal a first 

noacommercisl educptloarl ’ chumel -3 to The Daiks. Moreover, tk all- side 

coodhtawit spccifiadfor The Daue ala0 ellow StathKPLY toupgnde to Qlumcl268c1 

-albeit out8idc the nrlemrlting pmccukg (via a Form 301 &Upgnle applhh. which 

MBI has llresdy fued (File NO. BF€I-98I51SIC)). set section Iv bdow far a f\urbcr dbcumkm 

of the merits of the -s COmpOCILtive a l ~ d e c i i i o a .  
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